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SECOND  REPORT  OF  THE  COMMISSION  AP- 
POINTED BY  THE  GOVERNOR  OF  THE  COM- 
MONWEALTH OF  PENNSYLVANIA,  UNDER 
AND  BY  AUTHORITY  OF  THE  GENERAL  AS- 
SEMBLY, TO  EXAMINE  THE  LAWS  RELAT- 
ING TO  THE  RECORDING  OF  DEEDS  AND 
MORTGAGES,  TRANSFER  OF  LANDS,  IN- 
SURANCE, TITLES,  ETC.,  AND  TO  RECOM- 
MEND SUCH  ACT  OR  ACTS  OR  CHANGES  IN 
THE  CONSTITUTION  AS  WILL,  IN  THE  OPIN- 
ION OF  THE  COMMISSIONERS,  MATERIAL- 
LY IMPROVE  THE  PRESENT  SYSTEM. 


To  the  Honorable  the  Senate  and  House  of  Representa- 
tives of  the  Commonwealth  of  Pennsylvania 

This  report  is  submitted  in  accordance  with  the  in- 
structions of  your  Honorable  Bodies,  which  instruc- 
tions are  fully  set  forth  in  the  first  report. 

Since  making  the  first  report,  your  commissioners, 
through  some  of  the  commission’s  members  specially 
detailed  for  that  purpose,  have  personally  investigated 
the  Torrens  System  at  the  places  hereinafter  shown. 
This  report  is  based  upon  facts  obtained  through  that 
investigation,  and  upon  facts  obtained  by  the  commis- 
sioners from  a study  of  the  System  and  of  the  various 
acts  adopted  in  the  several  States. 

Your  commissioners  in  their  first  report  recom- 
mended that  an  amendment  to  the  constitution  be 
adopted,  which  recommendation  was  as  follows : 
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PROPOSED  AMENDMENT  TO  THE 
CONSTITUTION 


“Laws  may  be  passed  providing  for  a system  of 
registering,  transferring,  insuring  of  and  guaranteeing 
land  titles  by  the  State  or  by  the  counties  thereof,  and 
for  settling  and  determining  adverse  or  other  claims 
to  and  interests  in  lands  the  titles  to  which  are  so  regis- 
tered, transferred,  insured  and  guaranteed,  and  for  the 
creation  and  collection  of  indemnity  funds  and  for  car- 
rying the  system  and  powers  hereby  provided  for  into 
effect  by  such  existing  Courts  as  may  be  designated  by 
the  Legislature  and  by  the  establishment  of  such  new 
Courts  as  may  be  deemed  necessary.  In  matters  aris- 
ing in  and  under  the  operation  of  such  system  judicial 
powers  with  right  of  appeal  may  be  conferred  by  the 
Legislature  upon  County  Recorders  and  upon  other 
officers  by  it  designated.  Such  laws  may  provide  for 
continuing  the  registering,  transferring,  insuring  and 
guaranteeing  such  titles  after  the  first  or  original 
registration  has  been  perfected  by  the  Court  and  pro- 
vision may  be  made  for  raising  the  necessary  funds  for 
expenses  and  salaries  of  officers  which  shall  be  paid 
out  of  the  treasury  of  the  several  Counties.” 

In  this  report  it  is  deemed  advisable  to  state  in 
more  or  less  detail  the  procedure  under  the  Torrens 
System  of  registration  of  titles,  and  for  that  procedure 
the  Act  adopted  within  the  last  year  by  a referendum 
vote  in  the  State  of  California  is  used  as  a standard. 

This  Act  is  an  amendment  to  an  “Act  for  the  cer- 
tification of  land  titles  and  the  simplification  of  the 
transfer  of  real  estate,”  approved  March  17th,  1897, 
and  is  intended  to  cure  the  defects  in  the  former  Act. 
Upon  investigation  your  commissioners  found  the  Act 
to  be  the  result  of  careful  study  of  all  the  variations 
of  the  different  systems  used  throughout  the  Country, 
and  is  supposed  to  be  the  Torrens  System  down  to 
date. 
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PROCEDURE. 


Section  five  of  the  Act  provides  as  follows : 

“All  land  may  be  brought  under  the  operation 
of  this  act  by  the  owner  or  owners  of  any  estate  or 
interest  therein,  whether  legal  or  equitable  (other 
than  an  undivided  share  or  an  easement)  by  filing 
with  the  county  clerk  his  or  her  or  their  verified 
petition  to  the  superior  court  of  the  county  within 
which  such  land  is  situated,  which  petition  shall 
set  forth  the  following  facts,  to  wit : The  full  name, 
occupation,  residence,  and  post  office  address  of  the 
applicant  or  applicants,  and  where  any  applicant 
appears  by  any  representative  because  of  any  dis- 
ability, also,  the  full  name,  occupation,  residence 
and  post  office  address  of  the  person  so  represent- 
ing the  applicant  and  the  reasons  for  his  so  acting ; 
if  the  application  is  by  a corporation,  its  name, 
when  and  where  incorporated,  its  principal  place 
of  business  and  the  names  and  post  office  addresses 
of  its  president  and  secretary,  or  if  none,  its  execu- 
tive officers;  whether  or  not  the  applicant  is  mar- 
ried and  if  married,  the  full  name  and  residence  of 
the  husband  or  wife;  and  if  unmarried,  whether 
he  or  she  has  been  married ; and  if  so,  how  the  mar- 
riage relation  terminated,  and  if  the  marriage  re- 
lation was  terminated  by  annulment  or  divorce, 
where  and  by  what  court;  that  each  of  the  appli- 
cants is  of  the  full  age  of  twenty-one  years  and 
free  from  any  disability,  or  if  a minor  or  under 
disability,  his  age  and  the  nature  of  such  disabil- 
ity ; a description  of  the  land ; the  value  at  which 
the  land  and  permanent  improvements,  if  any,  were 
assessed  on  the  last  assessment  for  county  taxa- 
tion; and  if  the  application  is  by  more  than  one 
person,  any  one  of  whom  claims  title  in  severalty 
to  any  part  of  the  land  described  in  the  petition, 
the  particular  part  of  the  land  to  which  each  peti- 
tioner severally  claims  title;  a statement  of  the 
estate  or  interest  which  each  applicant  has  or 
claims  and  whether  or  not  the  same  is  community 
property  or  is  subject  to  a homestead  or  to  any 
easement,  lien  or  incumbrance  and  if  so  the  name 
and  post  office  address,  if  known,  of  each  holder 
thereof,  the  nature  and  the  amount  of  the  same, 
and  if  recorded,  the  book  and  page  of  the  record ; 
a statement  of  whether  or  not  the  land  is  occupied 
and  if  so,  the  full  name  and  post  office  address  of 
each  occupant  and  what  interest  he  has  or  claims ; 
a statement  of  any  other  person  who  has  any  es- 
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tate  or  claims  any  interest  in  the  or  any  part  of 
the  land,  in  law  or  equity,  in  possession,  remainder, 
reversion  or  expectancy  and  the  names  and  post 
office  addresses,  if  known,  of  every  such  person  to- 
gether with  the  names  and  post  office  addresses  of 
all  the  owners  of  adjoining  lands,  so  far  as  the 
same  can  be  ascertained  upon  diligent  inquiry.  If 
the  application  is  by  a husband  or  wife  and  the 
property  is  community  property  or  is  subject  to  a 
homestead,  both  spouses  must  join  in  the  applica- 
tion ; persons  who  collectively  claim  to  own  the  en- 
tire legal  estate  in  fee  simple  to  the  or  any  part  of 
the  land  may  join  in  the  petition;  a corporation 
may  apply  by  its  duly  authorized  agent ; the  estate 
of  a deceased  person  by  the  administrator  or  execu- 
tor and  a minor  or  other  person  under  disability  by 
his  legally  appointed  guardian,  but  the  person  in 
whose  behalf  the  application  is  made,  shall  be 
named  as  applicant.”  * * * * 

The  above  section  contains  the  averments  required 
to  be  set  forth  in  the  petition  for  registration,  the  most 
of  which  would  no  doubt  be  construed  jurisdictional 
averments,  and  their  omission  deemed  fatal  error.  The 
Torrens  System  is  strictly  statutory  and  the  Act  must 
be  followed  in  detail. 

The  proceedings  are  begun  by  a petition  contain- 
ing the  above  averments,  filed  with  the  clerk  of  courts 
(in  Pennsylvania  with  the  Prothonotary)  and  in  some 
jurisdictions  the  Recorder  of  Deeds.  This  petition 
must  be  accompanied  by  a complete  abstract  of  the  title 
and  survey  of  the  property.  The  petition,  after  pres- 
entation to  court,  is  referred  to  an  examiner  of  titles, 
whose  first  duty  is  to  see  that  proper  notice  is  given  to 
all  parties  having  apparent  interest,  or  otherwise,  in 
the  property,  and  to  all  adjoining  owners.  This  notice 
is  served  personally  upon  all  known  parties  within  the 
State,  by  registered  letter  upon  all  known  parties  out- 
side the  State  and  by  four  weeks  publication  upon  un- 
known parties.  This  notice  requires,  from  the  time 
the  petition  is  presented  until  the  day  fixed  for  hear- 
ing, not  less  than  six  weeks  time  and  very  often  not 
less  than  twelve  weeks. 
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The  examiner  appointed  by  the  Court  determines 
who  shall  be  given  notice  from  knowledge  acquired 
from  the  petition  and  the  abstract  of  title,  and  all  par- 
ties appearing  to  have  any  interest  or  claim  whatsoever 
are  made  defendants  except  the  petitioner. 

The  examiner  then  reports  to  the  court,  which  re- 
port contains  his  opinion  as  to  the  title,  the  names  of 
the  parties  who  are  made  defendants  and  why,  and  the 
kind  of  service  had  upon  the  defendants.  If  any  of 
the  defendants  appear  and  raise  a question  of  fact,  a 
jury  trial,  if  demanded,  is  granted;  otherwise  the  court 
passes  upon  all  the  questions.  Upon  hearing  had,  the 
court  makes  a decree  which  contains  the  name  of  the 
owner,  the  nature  of  his  estate  and  all  exceptions  to 
which  the  title  is  subject,  including  liens  of  every  na- 
ture and  kind,  and  such  adverse  interests  as  the  court 
does  not  deem  advisable  to  pass.  This  decree  is  cer- 
tified to  the  recorder  of  deeds,  who  issues  a certificate  of 
title  accordingly;  the  original  certificate  is  filed  in  the 
recorder’s  office,  the  duplicate  given  to  the  owner  as 
evidence  of  his  title. 

One  theory  of  the  Torrens  System  is  that  the  cer- 
tificate of  the  recorder  or  registrar,  as  he  is  usually 
called,  constitutes  the  muniment  of  title  and  the  deed  is 
not  necessary,  but  in  the  States  your  commissioners 
found  the  title,  notwithstanding  the  Torrens  System, 
is  still  transferred  by  deed  and  in  most  cases  recorded. 
One  object  of  the  System  was  to  save  the  expense  of 
transcribing  the  deed.  This  has  not  been  accomplished. 

After  the  decree  is  handed  down  and  the  title  once 
registered  all  subsequent  mortgages,  judgments  and 
other  liabilities  to  become  a lien  upon  the  registered 
property  must  be  filed  with  notice  to  the  recorder, 
which  notice  must  sufficiently  identify  the  property. 
The  encumbrance  then  is  noted  upon  the  certificate  of 
registration,  thus  constantly  keeping  up  to  date  the 
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St.  F’aul 


Winnipeg 


title  and  showing  at  a glance  its  condition.  Upon  a 
re-transfer  the  recorder  issues  a certificate  made  up 
from  the  original  certificate  without  any  further  ex- 
amination. 

FACTS  OBTAINED  FROM  PERSONAL  INVESTI- 
GATION. 

In  Minnesota  the  System  has  been  in  use  about 
twelve  years.  The  Registrar  in  St.  Paul  stated  that 
about  thirty  per  cent,  of  the  titles  transferred  in  the 
larger  cities  are  registered,  but  very  few  in  the  country 
districts.  The  minimum  cost  for  any  one  registration 
is  $38.00,  plus  one-tenth  of  one  per  cent,  of  the  value  of 
the  land.  The  procedure  is  practically  the  same  as  out- 
lined above.  The  number  of  titles  registered  are 
gradually  increasing.  The  number  of  certificates  is- 
sued up  to  the  year  1914  were  18,100,  including  the  re- 
registrations. This  System  comes  nearer  being  a suc- 
cess in  Minnesota  than  in  any  other  State  in  the  Union. 
The  two  great  reasons  for  this  are  the  efficiency  of  the 
officers  in  charge  and  the  titles  in  most  instances  being 
of  so  recent  origin  that  they  have  not  had  time  for  com- 
plications. 

In  Winnipeg  there  never  seemed  to  have  been  a re- 
cording system  as  we  know  it  in  Pennsylvania.  The 
Registrar  stated  that  ninety-five  per  cent,  of  the  titles 
are  now  under  the  System.  The  charge  for  original 
registration  is  $5.00,  plus  one-fourth  of  one  per  cent, 
of  the  value  of  the  property.  The  System  is,  beyond 
question,  a success.  The  procedure  is  to  a very  great 
extent  the  same  as  outlined  above,  except  the  Registrar 
is  clothed  with  judicial  functions  and  he,  at  his  discre- 
tion, registers  or  refuses  a title.  If  a refusal  is  made, 
an  appeal  is  allowed  to  the  court  for  the  purpose  of 
quieting  the  objections.  The  officers  in  charge  are 
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very  efficient  and  efficiency  with  judicial  functions,  to- 
gether with  the  recent  origin  of  titles,  spell  its  success. 
The  State  makes  its  own  examination  of  the  title. 
The  average  time  for  an  examination  is  less  than  a day ; 
the  average  cost  of  the  work  to  the  State  is  less  than 
$3.00.  This  means  that  the  Government  maintains  an 
abstract  plant,  and  the  method  of  procedure  is  very 
similar  to  that  used  by  the  title  insurance  companies  in 
the  States. 

The  System  is  a success  in  British  Columbia.  The 
recording  system  as  we  know  it  has  never  been  adopted. 
Since  the  beginning  of  the  Province  the  recorder  has 
issued  certificates  called  “certificates  of  absolute  title.” 
The  Torrens  System  in  its  present  application  has  been 
in  operation  about  ten  years.  Under  the  old  system  the 
recorder  registered  the  title  and  issued  a certificate  of 
absolute  title,  but  the  State  assumed  no  liability  for  its 
correctness,  but  when  a certificate  of  an  “indefeasible 
title”  is  issued  the  State  guarantees  it  against  the  world. 
At  present  about  sixty  per  cent,  of  the  certificates  are 
indefeasible.  The  Registrar  states  that  according  to 
the  average  increase  it  will  be  only  a few  years  until 
all  certificates  will  be  indefeasible.  The  procedure  is 
very  much  the  same  as  Winnipeg.  The  Registrar  has 
judicial  functions  and  passes  upon  the  title  and  issues 
a certificate  in  the  first  instance.  The  matter  goes  be- 
fore the  court  only  upon  an  appeal  from  a question 
which  the  Registrar  refuses  to  pass.  The  Province 
maintains  abstract  plants  in  its  different  subdivisions — 
at  Vancouver  over  sixty  men  are  employed — and  its 
methods  are  very  similar  to  those  used  by  the  title  in- 
surance companies.  The  cost  is  $2.50  plus  one-fifth 
of  one  per  cent,  of  the  value  of  the  property  up  to 
$5,000.00,  and  one-tenth  of  one  per  cent,  in  any  amount 
above  that.  Both  in  Winnipeg  and  Vancouver  the  title 
is  not  transferred  by  deed  but  by  certificate  of  regis- 
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Vancouver 


Seattle 


tration.  The  certificates  are  indexed,  transcribed  and 
the  original  retained  and  filed  according  to  number. 
All  subsequent  matters  affecting  the  title  are  noted  on 
the  certificates  of  registration  and  the  originals  filed; 
that  is,  if  there  is  a mortgage  given  upon  the  registered 
land  the  mortgage  encumbrance  would  be  noted  upon 
the  original  certificate  and  the  mortgage  itself  retained 
by  the  Registrar  and  filed  according  to  number.  If  the 
mortgagee  should  desire  the  Registrar  is  authorized 
to  give  a certified  copy  upon  the  payment  of  his  fee, 
which  copy  is  made  original  evidence  for  all  purposes. 
The  success  of  the  System  is  due  to  the  efficiency  of  the 
officers,  their  judicial  functions  and  the  recent  origin 
of  the  titles  together  with  the  fact  that  they  never  knew 
the  recording  system  as  we  know  it.  The  great  objec- 
tion to  the  System  in  both  Manitoba  and  British  Colum- 
bia is  the  possibility  of  delay  caused  by  having  more 
applications  than  can  be  taken  care  of  by  the  title  force. 
Vancouver,  less  than  three  years  ago,  was  two  years 
behind  in  its  work,  but  that  was  during  boom  times 
and  it  is  today  within  a week  of  being  up  to  date  with 
the  applications.  The  same  objection  applies  to  Mani- 
toba, but  we  know  of  no  instance  of  any  such  delay. 

In  Seattle  the  System  has  been  in  use  a little  over 
eight  years.  The  procedure  is  similar  to  the  one  out- 
lined above  and  the  minimum  cost  is  $55.00,  which  does 
not  include  cost  of  abstract.  About  one  per  cent,  of 
the  titles  transferred  are  registered.  This  System  in 
its  operation  in  the  State  of  Washington  is  a failure. 
The  great  reasons  for  this  are  the  method  of  procedure 
and  the  lack  of  judicial  functions  in  the  Registrar.  The 
petition  for  registration  is  presented  in  the  first  in- 
stance to  the  court  and  we  found  this  method  in  use 
in  all  the  States  operating  under  the  Torrens  System, 
caused  by  our  “due  process  of  law”  provisions. 
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The  proceedings  in  Portland  are  similar  to  those 
above  outlined.  The  System  has  been  in  use. since  1901. 
About  one  hundred  and  sixteen  original  certificates  have 
been  issued  since  that  time  and  about  three  thousand 
certificates  all  together,  twenty-eignt  hundred  and 
eignty-four  of  which  were  re-registrations,  being  sub- 
divisions of  an  original  registration  caused  by  the  nu- 
merous lot  developments  in  that  territory.  Tne  mini- 
mum cost  is  $25.00,  plus  one-tenth  of  one  per  cent,  of 
the  value  of  the  property.  Not  over  three  per  cent,  of 
the  titles  transferred  are  registered.  The  average 
time  for  original  registration  is  about  one  and  one- 
half  months.  The  recording  system,  notwithstanding 
legistration,  is  continued.  The  officers  in  charge  are 
very  much  in  favor  of  this  system  but  declared  it  to 
be  a failure  so  far. 

In  San  Francisco  the  System  has  been  in  operation 
since  1897.  It  is  a complete  failure,  only  four  titles  be- 
ing registered  within  that  time.  The  original  act  was 
very  poorly  drawn  and  the  failure  can  be  attributed  to 
the  faults  in  the  act.  They  claim  better  results  from 
the  act  adopted  by  the  referendum  in  1914.  This,  how- 
ever, is  conjecture. 

The  System  has  been  in  operation  in  Cook  County 
about  twelve  years.  The  Act  applies  to  only  such 
counties  as  adopt  it  by  vote  of  the  people.  Cook  County 
has  adopted  it  by  vote  of  the  people  and  is  the  only 
one  so  far  that  has.  About  five  per  cent,  of  the  titles 
transferred  are  registered.  Notwithstanding  regis- 
tration, although  the  law  does  not  require  it,  the  deeds 
are  recorded  and  transcribed  under  the  old  system.  The 
procedure  is  substantially  the  same  as  outlined  under 
the  California  Act.  There  is  considerable  activity  on 
the  part  of  certain  factions  and  through  their  activity 
and  constant  advertising  the  registrations  are  gradually 
increasing. 


Portland 


San  Francisco 


Chicago 
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EXPRESSION  OF  OPINION. 


We  have  endeavored  to  outline  in  a concrete  man- 
ner the  results  of  our  personal  investigation.  The  suc- 
cess or  failure  of  the  System  is  still  more  or  less  con- 
jecture, and  is  a matter  of  opinion.  As  stated  before, 
the  System  is  a success  in  the  Canadian  provinces,  and 
is  entirely  due  to  the  fact  that  they  have  never  known 
the  recording  system  as  we  know  it ; that  the  Registrar 
possesses  judicial  functions  and  passes  or  refuses  a 
title  at  his  discretion  without  a court  proceeding;  that 
the  officers  in  charge  are  very  efficient  and  the  titles  are 
of  so  recent  origin  that  they  have  not  had  time  to  be- 
come complicated,  and  in  both  Winnipeg  and  Vancou- 
ver, where  the  titles  are  the  least  ancient,  being  the  im- 
mediate territory  occupied  by  the  Hudson  Bay  settle- 
ments, they  are  usually  referred  to  the  court  on  an  ap- 
peal from  the  opinion  of  the  registrar,  with  the  conse- 
quent delay. 

From  our  personal  investigation  we  are  of  the 
opinion  that  there  is  no  place  within  the  States  that  this 
System  is  a success,  Minnesota,  in  the  City  districts, 
coming  nearest,  and  Chicago  next,  to  a successful  op- 
eration. As  stated  before,  all  the  States  require  court 
procedure  and  a court  decree  in  the  first  instance,  caused 
by  our  “due  process  of  law”  provisions.  The  Recorder 
or  Registrar  possesses  no  judicial  functions,  nor  can 
he  exercise  any  discretion  in  the  matter.  The  method 
of  procedure  is  decidedly  cumbersome,  expensive  and  a 
needless  waste  of  time,  and  for  that  reason  the  lawyers 
usually  oppose  it,  the  real  estate  fraternity  oppose  it, 
and  the  title  insurance  companies  and  abstract  com- 
panies, of  those  States,  oppose  it.  The  lawyers  seem 
to  oppose  it  for  the  one  reason  that  they  will  not  take 
the  trouble  to  study  and  understand  it.  The  real  es- 
tate fraternity  oppose  it  because  the  original  registra- 
tion delays  needlessly  the  consummation  of  their  sales. 
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The  title  insurance  companies  oppose  it  because  it  is 
in  a sense  usurping  their  private  enterprise,  although  in 
none  of  the  places  investigated  has  it  as  yet  injured 
the  business  of  the  title  companies.  Those  agencies, 
however,  are  strong  factors  as  to  the  success  or  non- 
success of  the  System  as  they  are  in  daily  contact  with 
the  patron  and  exercising  constant  influence  over  him, 
while  the  recorder’s  office  is  not  given  to  advertising, 
and  no  propaganda  in  favor  of  the  System  is  issued 
to  overcome  or  influence  that  of  the  opposition.  This 
influence  is  found  in  every  district  and  is  having  its 
great  effect.  The  System  is  a success  after  the  original 
registration,  but  how  to  overcome  the  objections  and 
the  influence,  selfish  or  otherwise,  in  order  to  procure 
the  original  registration  is  a question  unsolved.  There 
are  many  advocates  for  the  System  throughout  the 
country,  and  many  arguments  made  in  its  favor,  but 
the  answer  to  all  is  that  in  the  United  States,  where  it 
is  in  operation,  it  is  not  generally  a success.  Further- 
more, for  some  reason,  not  apparent  to  us,  under  all 
the  acts  the  owners  of  the  land  are  the  only  parties 
who  can  apply  for  registration.  An  owner  is  not  going 
to  spend  additional  money  to  register  a title  to  prop- 
erty which  he  has  already  bought.  It  is  true  that  the 
purchaser  may  incorporate  in  his  agreement  that  the 
seller  shall  deliver  to  him  a registered  title,  but  the  real 
estate  agent  usually  influences  against  that  on  account 
of  the  delay.  Furthermore,  there  is  no  inducement  for 
the  owner  to  register,  which  means  a benefit  to  some- 
body in  the  future  and  not  himself,  unless  he  is  con- 
stantly mortgaging  his  property,  and  we  find  that  that 
is  no  inducement  as  a money  lender  usually  opposes  the 
System  and  requires  an  examination  by  the  old  method. 

A SUBSTITUTE  FOR  THE  TORRENS  SYSTEM. 

The  commissioners  are  requested  by  the  provisions 
of  their  appointment  to  recommend  any  methods  that 
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might  improve  the  present  system. 

The  Torrens  System  is,  in  a manner,  title  insurance. 
In  fact,  one  of  the  reasons  set  forth  why  the  California 
Act,  before  referred  to,  should  be  adopted  by  the  people, 
was,  “It  establishes  State  title  insurance  in  place  of 
private  insurance,  with  its  accompanying  immense  pro- 
fits to  the  title  trust.”  The  procedure  in  Manitoba  and 
British  Columbia,  as  stated  before,  is  very  similar  to 
that  of  title  insurance  companies,  the  Registrar  as- 
suming the  position  of  the  title  officer  in  a title  com- 
pany, and  that  in  itself  is  the  great  factor  for  the  suc- 
cess of  the  system,  but  the  Canadians  do  not  seem  to 
let  a Constitution  annoy  them  to  any  great  extent,  and 
therefore  “due  process  of  law”  is  a simple  matter  with 
them.  The  purpose  of  the  court  procedure  in  the 
States,  and  the  multitudinous  averments  in  the  petition, 
and  the  necessity  of  service  on  practically  everybody 
having  apparent  interest  or  otherwise,  is  to  overcome 
our  constitutional  “due  process  of  law”  provision. 

The  only  difference  in  result  between  the  Torrens 
System  and  title  insurance  is  that  the  Torrens  System, 
after  registration,  is  supposed  to  deny  the  adverse 
claimant  any  rights  in  the  property  itself,  and  to  sub- 
stitute an  insurance  fund  upon  which  he  may  make  his 
claim,  while  title  insurance  changes  no  rights  of  the 
parties,  but  indemnifies  the  party  insured.  But  this 
attempted  substitution  of  rights  under  the  Torrens  Sys- 
tem requires  this  complicated  procedure  as  set  forth  in 
about  thirty  sections  of  the  Act,  and  is  undoutbedly 
the  sole  reason  for  the  non-success  of  the  System. 

Why  require  this  substitution  of  rights  and  conse- 
quent delay  and  expense  when  statistics  will  show  that 
the  title  insurance  companies  have  had  practically  no 
adverse  claims  made.  They  do  not  have  one  adverse 
claim  made  in  every  hundred  thousand  titles,  except 
perhaps  as  to  taxes,  and  the  certificate  under  the  Tor- 
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rens  System,  by  reason  of  the  provisions  of  the  Act,  is 
compelled  to  except  taxes.  In  all  the  titles  registered 
in  Canada  under  the  Torrens  System  within  our  knowl- 
edge, numbering  over  three  hundred  thousand,  there 
has  been  only  one  adverse  claim,  and  that  was  to  a 
very  small  proportion  of  the  value  of  the  property.  The 
State  will  not  knowingly  register  a defective  title.  If 
the  title  is  at  all  defective,  apparent  or  otherwise,  the 
certificate  of  registration  is  refused,  unless  the  owner 
will  take  it  subject  to  the  defects  noted,  in  which  case 
the  registration  is  withdrawn  as  the  owner  does  not 
care  to  have  such  defects  openly  declared  to  the  public. 
Nor  does  a title  insurance  company  knowingly  insure 
a defective  title.  The  only  risk  it  assumes  is  as  to  its 
mistakes  of  fact  and  law,  and  we  are  inclined  to  believe 
that  notwithstanding  the  so-called  substitution  of  rights 
the  State  and  the  property  are  in  practically  the  same 
position  as  a title  insurance  company  and  the  property ; 
that  is,  if  the  examiner,  under  the  Torrens  Act,  in  mak- 
ing his  examination,  overlooks  an  adverse  claimant  who 
should  have  been  made  a defendant,  the  claimant  will 
not  be  denied  his  right  of  action  against  the  property, 
but  will  come  under  the  known  adverse  claimants  who 
should  have  been  made  a party  defendant  and  served 
personally.  That  claimant  will  no  more  be  concluded 
by  the  Torrens  Act  than  if  the  title  insurance  company 
had  made  the  same  mistake.  The  claimant  in  both  in- 
stances will  have  his  right  of  action  against  the  proper- 
ty, unles  the  Torrens  Act  is  to  be  treated  as  the  taking  of 
property  for  the  purpose  of  registration  in  the  same 
sense  as  taking  it  under  eminent  domain.  We  do  not 
believe  that  any  of  the  acts  in  the  States  have  gone  that 
far,  but  we  do  not  say  they  could  not.  The  Mclnerny 
Act  and  the  decisions  under  that  act  approach  the  emi- 
nent domain  feature,  but  that  was  an  act  passed  es- 
pecially to  quiet  defective  titles  caused  by  the  San 
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Francisco  earthquake  and  fire,  and  was  based  entirely 
upon  necessity.  Although  the  officers  of  the  Canadian 
Provinces  did  not  admit  the  eminent  domain  feature,  it 
figures  very  prominently  in  their  method  of  registra- 
tion ; that  is,  the  Registrar  will  use  every  precaution  not 
to  eliminate  a just  claim,  but  if  through  inadvertence 
a claim  is  overlooked  and  the  title  registered  the  claim- 
ant is  then  forced  upon  the  State  for  his  compensation. 
The  Canadian  Government  guarantees  the  title  in  the 
registered  owner;  the  extra  charge  for  registration  is 
simply  in  the  nature  of  a tax,  while  in  the  States  the 
claimant  must  look  to  the  indemnity  fund,  and  the  Gov- 
ernment assumes  no  liability  beyond  that  fund.  As- 
suming that  the  Torrens’  Acts  in  the  States  do  make  a 
complete  substitution  of  rights,  and  the  claimant  must 
look  to  the  indemnity  fund,  there  is  not  a sufficiently  safe 
fund  in  existence  in  any  of  the  States.  Their  answer  to 
that  is,  that  they  never  have  had  a claim  made  and  never 
expect  one. 

From  the  above  it  will  be  seen  that  the  Torrens 
System,  in  the  States,  is  in  a sense  title  insurance  (with- 
out liability.)  The  only  difference  is  that  it  attempts  to 
transfer  the  adverse  claimant  to  an  indemnity  fund  and 
to  free  the  property.  But  that  attempt  is  just  what 
renders  the  Sysem  impracticable,  causes  the  delays  and 
increases  the  expense,  rather  than  decrease  it,  and  it 
is  done  for  no  purpose  for  the  records  will  show  only 
one  adverse  claimant  to  three  hundred  thousand  or  more 
registrations. 

Why  cause  all  this  extra  work,  expense,  and  delay, 
for  the  one  possible  adverse  interest?  Give  the  Recor- 
der, through  his  deputies,  who  should  be  for  the  purpose 
experienced  attorneys,  the  right  to  receive  applications 
for  registration,  to  examine  the  title  and  issue  a cer- 
tificate of  registration  according  to  the  finding,  as  the 
title  company  issues  its  insurance  policy  at  present.  Do 

16 


not  attempt  to  make  the  substitution  of  rights,  but  if 
there  should  be  an  adverse  claimant,  let  his  right  of 
action  remain  as  it  is  now,  against  the  property,  and  the 
State  pay  the  loss  to  the  registered  owner.  This  cer- 
tificate would  receive  its  value  on  account  of  it  having 
the  guarantee  of  the  Government  back  of  it,  and  would 
be  given  the  same  confidence  by  the  public  as  is  given 
to  our  present  currency.  After  the  original  registra- 
tion under  this  System,  we  would  then  adopt  the  fea- 
tures of  the  Torrens  Act  in  toto  as  to  re-registration, 
and  as  to  encumbrances  of  all  kinds.  This  method  would 
avoid  the  constant  constitutional  objections  and  would, 
in  our  opinion,  render  an  act  practicable  which,  under 
the  present  method,  is  decidedly  impracticable. 

We  have  not  attempted  to  outline  in  detail  this 
proposed  remedy,  but  only  to  show  that  the  Torrens 
System  is  nothing  more  or  less  than  title  insurance, 
that  it  endeavors  to  transfer  the  right  of  action  of  a 
supposed  adverse  claimant  to  an  indemnity  fund,  when, 
in  fact,  there  is  no  adverse  claimant,  that  that  endeavor 
is  the  cause  of  the  failure,  or  partial  failure,  of  the  sys- 
tem, that  there  must  be  some  improvement  in  order  to 
encourage  the  original  registration  of  the  title,  and  that 
this  can  be  done  by  authorizing  the  State  or  County, 
through  its  agencies,  to  issue  certificates  of  registration, 
in  the  same  manner  as  the  title  companies  are  today 
issuing  policies  of  title  insurance. 

However,  we  do  not  feel  inclined  even  to  recom- 
mend the  adoption  of  the  last  proposition,  but  make  it 
only  as  a suggestion,  and  as  being  superior  to  any  meth- 
od yet  introduced. 

It  is  our  opinion  that  the  present  proposed  amend- 
ment to  the  Constitution  is  broad  enough  to  allow  an 
enactment  of  the  method  above  suggested. 
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CONCLUSION. 


This  System  is  still  in  an  experimental  state.  This 
is  shown  by  the  various  amendments  constantly  passed, 
by  the  several  States  where  it  has  been  adopted. 

It  is  the  opinion  of  this  commission  that  some  so- 
lution must  be  had  to  relieve  the  present  recording 
system,  and  that  in  time  a solution  will  be  effected.  That 
to  effect  this  relief,  a constitutional  amendment  is  abso- 
lutely necessary. 

Therefore  it  is  urged  that  the  amendment  to  the 
constitution  be  adopted,  so  that  the  relief  may  be  put 
into  effect  immediately  when  solved. 

In  order  that  the  relief  needed  may  be  effected, 
questions  of  great  importance  will  have  to  be  carefully 
and  exhaustively  considered,  and  it  is  therefore  recom- 
mended that  this  Commission  be  continued,  but  the 
membership  of  same  is  left  to  the  discretion  of  your 
Honorable  Bodies. 

Respectfully  submitted 

Frank  Craven 
J.  Smith  Christy 
John  C.  Slack 
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DISSENTING  CONCLUSIONS 


The  undersigned  members  of  the  Commission  beg 
leave  to  dissent  to  the  foregoing  report,  to  the  fol- 
lowing extent: 

First. — Because  it  reports  that  from  “our  per- 
sonal investigation  we  are  of  the  opinion  that  the  Tor- 
rens or  Land  Registration  System  is  not  feasible  and 
has  not  been  a success  in  the  States  where  it  has  been 
adopted.” 

While  the  conditions  outlined  above  undoubtedly 
do  exist  in  many  of  the  States  which  have  provided 
land  registration,  it  must  be  remembered  that  these 
faults  are  gradually  being  corrected  and  the  methods 
of  administration  perfected.  This  takes  time.  The 
people  cannot  be  expected  to  turn  aside  from  customs 
which  have  been  embedded  in  the  laws  and  constitu- 
tions, sanctioned  by  the  usage  of  centuries,  until  they 
shall  have  become  thoroughly  educated  to  understand 
the  value  and  improvement  of  the  more  modern  meth- 
ods as  exemplified  by  the  Torrens  System  and  its  modi- 
fications. But  that  the  public  will  eventually  learn 
their  merits  and  make  use  of  the  simplified  proceed- 
ings, instead  of  the  present  cumbersome  and  expensive 
transfers  by  recording  after  repeatedly  unnecessary 
searches,  there  can  be  little  doubt.  Proper  legislation 
only  is  needed  to  bring  this  result  about.  Considering 
the  comparatively  short  time  that  land  registration 
has  been  tried  at  all  in  this  country,  and  the  immense 
handicaps,  prejudices  and  misunderstandings  with 
which  it  has  had  to  cope,  it  would  be  fairer  to  regard 
what  progress  it  has  made  in  States  like  Illinois,  Mas- 
sachusetts and  Minnesota,  as  favorable  instead  of  detri- 
mental. The  laws  of  the  various  States  have  been 
pretty  thoroughly  threshed  out  by  this  time,  the  weak- 
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nesses  are  being  eliminated  and  the  system  is  con- 
stantly growing  stronger  in  popularity,  as  testified  by 
the  fact  that  Mississippi  and  North  Carolina  have 
joined  the  roll  of  States  adopting  it  since  this  Commis- 
sion last  reported  to  your  Honorable  Bodies,  bringing 
the  number  to  eleven.  Pennsylvania,  therefore,  is  in 
an  excellent  position  to  take  advantage  of  both  the  mis- 
takes and  betterments  in  all  the  other  States,  and  it 
ought  not  to  turn  aside  from  the  opportunity. 

In  the  report  filed  in  1913  by  this  Commission  it 
stated  as  follows : “The  Commission  is  convinced  that 
there  is  a demand  for  a change  in  the  system  of  land 
transfers  in  Pennsylvania.  * * * It  is  apparent 

to  the  Commission  after  mature  consideration  that  the 
‘Torrens  System,’  as  above  described,  can  be  inau- 
gurated in  Pennsylvania  and  made  effective.”  Since 
that  report  has  been  filed  the  system  has  not  gone 
backward  in  any  State  where  it  has  been  adopted,  but 
instead  has  made  steady  progress  everywhere.  It  has 
been  adopted  in  North  Carolina  in  1914.  In  Ohio  a 
constitutional  amendment  has  been  adopted,  and  a 
new  act  passed  in  1914.  In  California  a constitutional 
amendment  has  been  adopted  by  a large  majority, 
in  1914,  and  an  amended  act  passed.  Mississippi  has 
also  joined  the  list  of  Torrens  States  by  the  adoption 
in  1914  of  a Land  Registration  Act.  In  Virginia  the 
adoption  of  the  system  was  defeated  by  one  vote  in  the 
Senate,  although  the  system  had  the  approval  of  the 
State  and  local  bodies,  the  Board  of  Trade,  the  Rich- 
mond Chamber  of  Commerce,  and  also  the  Real  Estate 
Board,  and  will  no  doubt  be  passed  at  an  early  day. 
A Torrens  bill  is  being  pushed  in  the  Michigan  Legis- 
lature of  1915,  and  one  is  now  before  the  Legislature 
of  New  Jersey.  In  New  York,  where  the  system  has 
been  but  little  used,  although  the  Act  was  passed  about 
six  years  ago,  it  is  now  being  taken  up  by  the  Real 
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Estate  Board  of  New  York  City,  and  two  acts  are  now 
pending  in  the  New  York  Legislature  amending  the 
old  law,  one  of  which  will  no  doubt  be  passed.  Their 
new  acts  will  make  the  system  more  easily  workable 
and  much  cheaper.  Besides  this,  the  Committee  of  the 
American  Bar  Association  made  a favorable  report  of 
the  System  at  the  last  meeting  of  the  Bar  Association 
held  in  Washington,  in  October,  1914,  and  have  pre- 
pared a draft  of  a uniform  act,  the  adoption  of  which 
they  urge  upon  every  State. 

Second. — Because  the  substituted  system  recom- 
mended by  the  majority  report  does  not  in  our  opinion 
meet  the  needs  of  the  situation  or  accomplish  the  ob- 
jects to  be  effected. 

Such  a substitute  for  land  registration  would  be 
only  experimental  and  would  enforce  the  necessity  of 
further  legislation  in  the  future.  It  does  not  reach  the 
primary  essential  of  making  the  title  indefeasible,  un- 
changeable, certain  and  irrevocable,  backed  by  the  pro- 
tection of  a guarantee  in  the  name  of  the  State  or 
county.  Nor  does  it  materially  change  the  present  obso- 
lete system  of  title  insurance  with  its  constant  retrac- 
ing of  the  same  ground  back  to  the  earliest  tenant  with 
every  transfer  of  the  property,  merely  shifting  the  labor 
from  private  to  public  interests. 

To  attain  the  complete  advantages  of  the  Torrens 
or  Land  Registration  System,  there  must  first  be  a 
judicial  proceeding,  which,  so  far  as  possible,  shall 
determine  and  quiet  title,  fixing  specifically  the  mat- 
ters, if  any,  which  may  still  be  left  undetermined  or 
to  be  worked  out  in  the  future.  As  such  a substitute 
system  as  that  suggested  could  not  provide  such  safe- 
guard and  certainty,  it  would  be  rather  a step  back- 
ward. 

Under  the  circumstances,  the  undersigned  find  no 
reasons  why  they  should  not  reaffirm  the  recommenda- 
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tions  of  the  Commission  in  the  first  report  to  your  Hon- 
orable Bodies,  when  we  asserted  that  the  Torrens  Sys- 
tem, as  therein  outlined  and  described,  was  feasible 
and  practicable,  and  could  be  inaugurated  and  made 
effective  in  Pennsylvania.  But  we  further  are  still  of 
the  opinion  that  the  first  need  is  to  amend  the  State 
Constitution  in  the  manner  suggested  in  the  amendment 
pending  before  your  Honorable  Bodies,  leaving  the  de- 
termination of  the  definite  forms  and  policies  to  be 
adopted  in  the  enabling  act  which  would  have  to  be 
passed  at  a future  session  of  the  General  Assembly. 
Therefore  we  would  respectfully  urge  your  Honorable 
Bodies  to  pass  the  said  amendment  for  submission  to 
the  electorate  at  the  next  general  election. 

We  concur  in  the  majority  report  that  the  Com- 
mission be  continued,  but  the  membership  of  same  is 
left  to  the  discretion  of  your  Honorable  Bodies. 

Respectfully  submitted, 

Joseph  K.  Fletcher 
James  E.  Lennon 
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